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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF TEXAS  

SHERMAN DIVISION 

 

INSTITUTO MEXICANO DEL SEGURO 

SOCIAL,  
 

Plaintiff, 

 

V. 

§ 

§ 

§ 

§ 

§ 

§ 

 

 

Civil Action No. 4:18-cv-00121-ALM-KPJ 

 

 

ORTHOFIX INTERNATIONAL N.V., 

Defendant. 

 

§ 

§ 

§ 

§ 

 

           JURY TRIAL REQUESTED 

 

IMSS’ FIRST AMENDED COMPLAINT 

The Instituto Mexicano del Seguro Social (“IMSS”) complains of Orthofix International 

N.V. (“Orthofix”) as follows:1 

I. NATURE OF THE CASE 

1. IMSS sues Orthofix for breaching an earlier settlement agreement in the matter 

styled, Instituto Mexicano del Seguro Social v. Orthofix International N.V., No. 4:14-cv-00638, in the 

United States District Court for the Eastern District of Texas, Sherman Division. The allegations in 

the original civil suit are incorporated herein by reference. 

2. The initial litigation was settled in early 2016. The majority of the consideration to 

IMSS under the settlement was the delivery of Orthofix equipment, which Orthofix was to deliver 

as soon as practicable.  

3. To deliver the additional product to IMSS, however, Orthofix had to obtain import 

licenses from the Mexican government, specifically the Comisión Federal para la Protección contra 

Riesgos Sanitarios (in English the Federal Commission for Protection Against Health Risks), 

                                                 

1 IMSS files this Amended Complaint pursuant to the orders of the Court. IMSS reserves its rights on appeal to raise the 
claims that were dismissed. 
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generally called by the acronym COFEPRIS. The settlement agreement set a two-year deadline for 

obtaining the registrations. 

4. Accordingly, the settlement agreement required Orthofix to act in good faith in 

obtaining the required licenses from COFEPRIS so as to deliver the products as soon as practicable.  

5. If Orthofix had acted with the good faith required by the settlement agreement, 

Orthofix could have obtained the licenses in time to comply with the settlement agreement.  

6. Orthofix’s delay was intentional. Orthofix knew that it would not be able to quickly 

obtain the required licenses from the Mexican government for the same reasons that IMSS sued 

Orthofix in the first place—Orthofix had confessed to corrupting Mexican government officials in 

order to obtain IMSS contracts. To obtain the registrations, therefore, Orthofix had to overcome the 

consequences of its prior violations of Mexican law. 

7. Despite its intentional breach of the settlement agreement through its delay, as soon 

as Orthofix’s deadline passed, Orthofix claimed that its failure to obtain the registrations excused it 

from fulfilling its obligations under the settlement agreement. In other words, Orthofix claims its 

delay in acting does not merely give it more time to deliver, it freed Orthofix from the duty to 

deliver any products at all. 

8. Significantly, despite Orthofix’s rejection of the settlement agreement, Orthofix 

“demands” that it retain all of the consideration it received from IMSS pursuant to the settlement, 

particularly IMSS’ promise to remove the impediments to Orthofix’s resuming its business activities 

in Mexico. At the time of the settlement agreement, Orthofix was barred from obtaining 

government contracts in Mexico because of its confessed corruption. Orthofix now “demands” that 

IMSS retain Orthofix on its approved supplier list and that IMSS not fulfill its duties to inform other 

agencies of the Mexican government that Orthofix is in breach of the settlement agreement. 
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9. As stated in the settlement agreement, a key consideration to Orthofix was IMSS’ 

promise, to the fullest extent possible “to remove all impediments to Orthofix conducting business 

with IMSS, which impediments are based on, arise out of, or relate to [Orthofix’s corruption]….” 

To achieve that end, IMSS was required to “notify all relevant agencies and authorities of the 

Mexican government” of the settlement agreement and request that those separate government 

agencies not “initiate or continue any regulatory or civil action against Orthofix based on” 

Orthofix’s corruption.  

10. As security for these promises, IMSS was obligated to return consideration it 

received if “Orthofix receives a civil sanction (whether monetary or any restriction on its ability to 

do business or otherwise) from the Comptroller based on the Covered Conduct” or if it was denied 

registrations because of Orthofix’s confessed corruption. 

11. Orthofix, however, cannot retain the benefits of its bargain with IMSS after rejecting 

that bargain. IMSS is a governmental entity with sovereign duties to uphold Mexican law. Orthofix’s 

breach of the settlement agreement means that its confessed corruption has not been resolved, and 

IMSS must reinstate all of the regulatory effects resulting from Orthofix’s conduct. 

II. JURISDICTION AND VENUE 

12. This Court has jurisdiction pursuant to 28 U.S.C. § 1332 (a)(4) because this action is 

between a foreign state pursuant to the Foreign Sovereign Immunities Act (the FSIA) and a citizen 

of the United States. 

13. The settlement agreement places venue and jurisdiction before this Court. In 

addition, this Court has venue pursuant to (1) 18 U.S.C. § 1965(a), because Orthofix has its principal 

place of business in this District, (2) 28 U.S.C. § 1391(b)(1), because Orthofix has its principal place 

of business in this District, and (3) 28 U.S.C. § 1391(2), because a substantial part of the events and 

omissions giving rise to the claims presented herein occurred in this District.  
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III. PARTIES 

14. IMSS is a decentralized agency of the United Mexican States. IMSS is therefore a 

“foreign state” pursuant to the FSIA. 

15. IMSS is responsible for providing medical care to the majority of Mexican citizens. 

16. Orthofix is a multinational corporation that sells medical devices. Orthofix was 

incorporated in Curacao, but has its corporate headquarters in Lewisville, Texas.  

17. Orthofix has appeared.  

IV. FACTUAL BACKGROUND 

A. The Parties’ Original Business Relationship  

18. IMSS is a social-service agency of the Mexican government that provides medical 

care to Mexican workers and their families. IMSS was created in 1943 by order of the Mexican 

President, who continues to nominate IMSS’s General Director.  

19. IMSS provides health care services to tens of millions of people at government 

hospitals that IMSS operates throughout Mexico. The Mexican government funds IMSS through 

taxation and compulsory contributions. 

20. Orthofix is an orthopedic medical device company. The company distributes its 

products in the United States and internationally.  

21. For years, Orthofix sold its products to IMSS. Each of the purchases was made 

through a government contract pursuant to Mexico’s government contracting laws and regulations. 

B. Orthofix’s Corruption Confession 

22. In 2012, IMSS learned that, for years, Orthofix had been violating Mexican 

government contracting laws by bribing IMSS officials to obtain contracts from IMSS. The public 

disclosure came when Orthofix entered into formal agreements in two actions initiated by the 
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United States Department of Justice and Securities and Exchange Commission. The agreements, 

including an agreed judgment, were entered in the following matters:  

o United States v. Orthofix Int’l, N.V., No. 4:12-cr-150, in the United States District 
Court for the Eastern District of Texas, Sherman Division. 
 

o Securities and Exchange Commission v. Orthofix Int’l, N.V., No. 4:12-CV-419, in the 
United States District Court for the Eastern District of Texas, Sherman Division.   

 

C. IMSS Response to the Public Information  

23. IMSS is a governmental institution, governed by strict rules including rules against 

corruption and against dealing with corrupt entities.  

24. As a result, when Orthofix’s corruption became public, IMSS was required to act. 

IMSS, therefore, informed all relevant Mexican government agencies, including particularly the 

Mexican Comptroller’s Office (the Mexican governmental agency that investigates and addresses 

corruption in government contracts) and the Procuraduría General de la República (the PGR, the 

Mexican counterpart to the DOJ).  

25. IMSS also began an internal investigation because, if substantiated, the corruption 

charges would disallow Orthofix from future sales to IMSS. 

26. IMSS investigation was facilitated by Orthofix’s agreements in the two United States 

matters. In United States v. Orthofix Int’l, N.V., Orthofix entered into a deferred prosecution 

agreement (DPA) with United States authorities. In that agreement, Orthofix expressly “admits, 

accepts, and acknowledges that it is responsible for the acts of its officers, directors, employees, 

agents, and those of Orthofix’s subsidiaries as charged” in the criminal Information and in a 

Statement of Facts attested to by Orthofix, both of which detail the corruption scheme. The DPA 

also states, “Orthofix expressly agrees that it shall not, through present or future attorneys, officers, 

directors, employees, agents or any other person authorized to speak for Orthofix make any public 

statement, in litigation or otherwise, contradicting the acceptance of responsibility by Orthofix set 
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forth above or the facts described in the attached Statement of Facts.” In the SEC action, Orthofix 

agreed to entry of a Final Judgment that confirms the allegations in the SEC’s Complaint, which also 

details Orthofix’s conduct.  

27. Pursuant to Mexican law, Orthofix’s confession to breaches of the Mexican 

government procurement procedures voided Orthofix’s existing contracts and prevented IMSS from 

entering into new contracts with Orthofix until such corruption charges were resolved. 

28. IMSS also sued Orthofix in this Court for its corrupt activities in October 2014. 

D. The Settlement Agreement.  

29. IMSS and Orthofix settled in February of 2016. 

(1) IMSS’ Consideration  

30. From IMSS’ perspective, the consideration for the settlement was a cash payment 

and the promise of delivery of Orthofix equipment.  

31. The settlement agreement required the delivery of the product, “As soon as 

practicable ….” The settlement agreement also set a two-year deadline for delivery. 

32. To meet its obligation to deliver the equipment to IMSS, however, Orthofix had to 

obtain medical registrations from COFEPRIS or obtain permission from COFEPRIS to purchase 

existing registrations from Orthofix’s prior distributor. 

33. The settlement required Orthofix to act “in good faith” in seeking the registrations in 

keeping with its commitment to deliver the product as soon as practicable. 

(2) Orthofix’s Consideration  

34. Orthofix’s consideration for entering into the agreement focused on resolving the 

consequences of the confessed corruption. Therefore, IMSS was required to release Orthofix from 

civil liabilities but was also to remove any impediments to Orthofix resuming business in Mexico.  
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35. The settlement agreement, therefore, expressly required IMSS, to the fullest extent 

legally possible, “to remove all impediments to Orthofix conducting business with IMSS, which 

impediments are based on, arise out of, or relate to the Covered Conduct [Orthofix’s confessed 

corruption]….” To achieve that end, IMSS was required to “notify all relevant agencies and 

authorities of the Mexican government” of the settlement agreement and request that those separate 

government agencies not “initiate or continue any regulatory or civil action against Orthofix based 

on the Covered Conduct.” In particular, IMSS was required to inform COFEPRIS and the Mexican 

Comptroller’s Office of the settlement agreement and request that all regulatory actions against 

Orthofix cease.  

36. To guaranty these promises, the settlement agreement required IMSS to return 

consideration it received if “Orthofix receives a civil sanction (whether monetary or any restriction 

on its ability to do business or otherwise) from the Comptroller based on the Covered Conduct” or 

if Orthofix was denied registrations by COFEPRIS because of its prior conduct. 

37. IMSS’ obligation to remove the existing impediments to Orthofix’s renewing its 

business relationship with the Mexican government was also tied to Orthofix’s obligation to supply 

product to IMSS. If the impediments were not removed, then Orthofix would be unable to provide 

the product. 

38. In fact, Orthofix convinced IMSS to accept product instead of cash on the grounds 

that it was the only sure way that Orthofix could be guaranteed that it could renew its business 

relationship with IMSS. According to Orthofix, it was concerned that IMSS would accept a cash 

payment, but still continue its bar against Orthofix products in the future. On the other hand, if 

IMSS accepted Orthofix products through the settlement, Orthofix would know that it was once 

again on IMSS’ approved provider list. The delivery of products also gave IMSS an incentive to 

assist Orthofix in obtaining the COFEPRIS registrations. 
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E. Orthofix’s Breach of the Settlement Agreement 
 

39. Orthofix never delivered the promised goods. 

40. Orthofix’s purported excuse for its wholesale failure to provide the promised goods 

was that it did not obtain the necessary COFEPRIS registrations in time.  

41. Orthofix, however, could have obtained the licenses in time if it had acted with the 

good faith required by the settlement agreement. Instead, Orthofix waited more than a year to even 

begin the registration process.  

42. Orthofix made no effort to seek registration on any of the required products for 14 

months.  

43. Even when it began the process for seeking registrations, Orthofix neglected to seek 

registrations on all of the products required to be produced. The settlement agreement listed 15 

categories of Orthofix products that were to be delivered to IMSS. The list was lengthy because 

Orthofix demanded, as part of the settlement, that it be allowed to supply a representative sample of 

its products, in order to induce future replacement orders for the same goods. Despite having 

demanded a large number of products in the settlement agreement, even when it belatedly started 

the registration process, Orthofix requested registration of only a handful of the 15 products.  

44. According to Orthofix, it filed for registration on 2 of the 15 required products in 

April 2017—14 months after execution of the settlement agreement. Then, according to Orthofix, it 

applied for registrations on 4 more of the 15 products in May of 2017—15 months after execution 

of the settlement agreement. Finally, in August of 2017, Orthofix filed for 2 more of the 15 

categories of registrations—that is, 18 months after execution of the settlement agreement. 

45. As of August 2017—six months before the deadline—Orthofix had still failed to file 

for registrations for more than half of the 15 categories of products required to be provided in the 

settlement agreement. 
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46. Orthofix has not provided IMSS with documentation of its registrations so IMSS 

does not know if the registrations were adequate or whether Orthofix has ever filed for registrations 

of all of the required categories.   

47. Orthofix breached the duty to act in good faith to seek registrations. Orthofix’s 

delay was intentional and demonstrates its bad faith. Orthofix knew that, in its case, the 

registration process would be more onerous than usual. Orthofix had confessed to violating 

Mexican law. Even with the notices provided by IMSS, Orthofix still had to overcome its 

confessed conduct to obtain the registrations from COFEPRIS. Therefore, Orthofix knew that 

its intentional delay made receiving the registrations within the contract deadline impossible.  

48. Orthofix certainly knew it was violating its duty to deliver the products as soon 

as practicable: Waiting 14 months to begin addressing the logistics of delivery is not delivery as 

soon as practicable.  

F. Orthofix’s Anticipatory Breach 

49. Orthofix does not want more time to deliver. Orthofix claims that its intentional 

delay excuses it entirely from fulfilling the settlement agreement’s requirements. 

50. On February 14, 2018, Orthofix unilaterally declared to IMSS: “To be clear, as of 

February 16, 2018, Orthofix will have no further obligation to seek or obtain any product 

registrations, or to deliver any products to IMSS that were not registered before that date.” 

(emphasis in original). 

51. Faced with Orthofix’s emphatic statement that it would never fulfill its contractual 

duties, two weeks later, IMSS sued. 

G. Orthofix Demand that IMSS Violate Mexican Law  
 

52. Although Orthofix claims it can avoid providing its consideration, Orthofix 

nonetheless claims IMSS is barred from fulfilling its duties under Mexican law to bar Orthofix from 
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future government contracts. For example, on June 22, 2018, Orthofix “demanded” that IMSS: 

(1) cease and desist from all communications with the Mexican Comptroller’s 
office and all other Mexican regulatory agencies regarding Orthofix, the 
Covered Conduct, or the Settlement Agreement, specifically including any 
communications suggesting that the settlement and resolution of all disputes 
between IMSS and Orthofix no longer exists, or has been compromised or 
modified in any manner; 

 
(2) provide an additional written notice to the Mexican Comptroller’s office that 

IMSS has resolved all of its existing disputes with Orthofix, and that 
Orthofix is fully authorized to contract with IMSS; and 

 
(3) provide me copies of all correspondence between IMSS and the Mexican 

Comptroller’s office relating to Orthofix, the Covered Conduct, or the 
Settlement Agreement, including a copy of the notice described in item (2) 
above, from February 17, 2016 to present. 

 
53. IMSS is a governmental agency. It cannot ignore unresolved corruption issues 

involving its government officials.  

54. Orthofix cannot reject the settlement agreement and demand compliance with the 

terms that benefit Orthofix. 

V. DAMAGES 
 

55. IMSS never received the promised $3 million in products. 

56. IMSS has also suffered damage to its government procurement processes. Pursuant 

to the settlement agreement, IMSS was required to reinstate Orthofix as a listed IMSS supplier and 

to advise other Mexican governmental agencies that Orthofix had resolved the underlying 

corruption issues. IMSS fulfilled those duties. 

57. Following its breach of the settlement agreement, however, Orthofix lost its right to 

retain the benefits of its bargain with IMSS. Moreover, IMSS is a governmental entity with sovereign 

duties to uphold Mexican law.  

58. Therefore, IMSS must now go through the process of reversing its prior actions. 
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59. IMSS requests a declaration of its rights to fulfill its duties under Mexican law. While 

IMSS does not doubt its duty and right under Mexican law, as part of the Mexican government, to 

apply Mexican government contracting laws, IMSS is worried about Orhtofix’s demands in the 

United States. As set out above, following its breach of contract, Orthofix has expressly asserted that 

IMSS is prohibited from fulfilling its duties under Mexican law to bar Orthofix from future Mexican 

government contracts and to inform other areas of the Mexican government, like COFEPRIS and 

the Mexican Comptroller’s Office (the Mexican governmental agency that investigates and addresses 

corruption in government contracts). 

60. Orthofix’s breach of the settlement agreement means that its confessed corruption 

has not been resolved, and IMSS and the Mexican government as a whole must reinstate all of the 

regulatory effects resulting from Orthofix’s conduct. 

61. All conditions precedent for the bringing of the claims stated below have been 

fulfilled, including thirty days written notice of IMSS’ claims. 

VI. CLAIM FOR RELIEF—BREACH OF CONTRACT 

62. Based on the foregoing facts, IMSS raises the claim of breach of contract.  

63. Orthofix has breached the settlement agreement. 

64. IMSS is entitled to its actual damages and its reasonable attorney’s fees. 

65. IMSS also requests a declaration of its rights under the settlement agreement to 

reinstate the barriers to Orthofix conducting further business with the Mexican government. 12 

U.S.C. § 2201. 

VII. PRAYER FOR RELIEF  

IMSS prays that this Court award it all the relief to which it is entitled under law or equity. 
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Dated: November 9, 2018     

Respectfully submitted,   

 

By: /s/ Mark Maney   

Mark Maney 

Attorney-in-Charge 

Maney & González-Félix PC 

 

Texas Bar No. 12898200 

Federal ID: 11815 

712 Main Street 

Suite 2100 

Houston, Texas 77002 

Telephone: 713.806.2500 

mmaney@maneylaw.com 

 

ATTORNEYS FOR IMSS 

 

 

 

CERTIFICATE OF SERVICE 

A copy of this document was served on all parties of record via electronic case filing.  
 
      /s/ Mark Maney   
      Mark Maney 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF TEXAS  

SHERMAN DIVISION 

 

INSTITUTO MEXICANO DEL SEGURO 

SOCIAL,  
 

Plaintiff, 

 

V. 

§ 

§ 

§ 

§ 

§ 

§ 

 

 

Civil Action No. 4:18-cv-00121-ALM-KPJ 

 

 

ORTHOFIX INTERNATIONAL N.V., 

Defendant. 

 

§ 

§ 

§ 

§ 

 

           JURY TRIAL REQUESTED 

 

IMSS’ FIRST AMENDED COMPLAINT 

The Instituto Mexicano del Seguro Social (“IMSS”) complains of Orthofix International 

N.V. (“Orthofix”) as follows:1 

I. NATURE OF THE CASE 

1. IMSS sues Orthofix for breaching an earlier settlement agreement in the matter 

styled, Instituto Mexicano del Seguro Social v. Orthofix International N.V., No. 4:14-cv-00638, in the 

United States District Court for the Eastern District of Texas, Sherman Division. The allegations in 

the original civil suit are incorporated herein by reference. 

2. The initial litigation was settled in early 2016. The majority of the consideration to 

IMSS under the settlement was the delivery of Orthofix equipment, which Orthofix was to deliver 

as soon as practicable.  

3. To deliver the additional product to IMSS, however, Orthofix had to obtain import 

licenses from the Mexican government, specifically the Comisión Federal para la Protección contra 

Riesgos Sanitarios (in English the Federal Commission for Protection Against Health Risks), 

                                                 

1 IMSS files this Amended Complaint pursuant to the orders of the Court. IMSS reserves its rights on appeal to raise the 
claims that were dismissed. 
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generally called by the acronym COFEPRIS. The settlement agreement set a two-year deadline for 

obtaining the registrations. 

4. Accordingly, the settlement agreement required Orthofix to act in good faith in 

obtaining the required licenses from COFEPRIS so as to deliver the products as soon as practicable.  

5. If Orthofix had acted with the good faith required by the settlement agreement, 

Orthofix could have obtained the licenses in time to comply with the settlement agreement.  

6. Orthofix’s delay was intentional. Orthofix knew that it would not be able to quickly 

obtain the required licenses from the Mexican government for the same reasons that IMSS sued 

Orthofix in the first place—Orthofix had confessed to corrupting Mexican government officials in 

order to obtain IMSS contracts. To obtain the registrations, therefore, Orthofix had to overcome the 

consequences of its prior violations of Mexican law. 

7. Despite its intentional breach of the settlement agreement through its delay, as soon 

as Orthofix’s deadline passed, Orthofix claimed that its failure to obtain the registrations excused it 

from fulfilling its obligations under the settlement agreement. In other words, Orthofix claims its 

delay in acting does not merely give it more time to deliver, it freed Orthofix from the duty to 

deliver any products at all. 

8. Significantly, despite Orthofix’s rejection of the settlement agreement, Orthofix 

“demands” that it retain all of the consideration it received from IMSS pursuant to the settlement, 

particularly IMSS’ promise to remove the impediments to Orthofix’s resuming its business activities 

in Mexico. At the time of the settlement agreement, Orthofix was barred from obtaining 

government contracts in Mexico because of its confessed corruption. Orthofix now “demands” that 

IMSS retain Orthofix on its approved supplier list and that IMSS not fulfill its duties to inform other 

agencies of the Mexican government that Orthofix is in breach of the settlement agreement. 
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9. As stated in the settlement agreement, a key consideration to Orthofix was IMSS’ 

promise, to the fullest extent possible “to remove all impediments to Orthofix conducting business 

with IMSS, which impediments are based on, arise out of, or relate to [Orthofix’s corruption]….” 

To achieve that end, IMSS was required to “notify all relevant agencies and authorities of the 

Mexican government” of the settlement agreement and request that those separate government 

agencies not “initiate or continue any regulatory or civil action against Orthofix based on” 

Orthofix’s corruption.  

10. As security for these promises, IMSS was obligated to return consideration it 

received if “Orthofix receives a civil sanction (whether monetary or any restriction on its ability to 

do business or otherwise) from the Comptroller based on the Covered Conduct” or if it was denied 

registrations because of Orthofix’s confessed corruption. 

11. Orthofix, however, cannot retain the benefits of its bargain with IMSS after rejecting 

that bargain. IMSS is a governmental entity with sovereign duties to uphold Mexican law. Orthofix’s 

breach of the settlement agreement means that its confessed corruption has not been resolved, and 

IMSS must reinstate all of the regulatory effects resulting from Orthofix’s conduct. 

II. JURISDICTION AND VENUE 

12. This Court has jurisdiction pursuant to 28 U.S.C. § 1332 (a)(4) because this action is 

between a foreign state pursuant to the Foreign Sovereign Immunities Act (the FSIA) and a citizen 

of the United States. 

13. The settlement agreement places venue and jurisdiction before this Court. In 

addition, this Court has venue pursuant to (1) 18 U.S.C. § 1965(a), because Orthofix has its principal 

place of business in this District, (2) 28 U.S.C. § 1391(b)(1), because Orthofix has its principal place 

of business in this District, and (3) 28 U.S.C. § 1391(2), because a substantial part of the events and 

omissions giving rise to the claims presented herein occurred in this District.  
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III. PARTIES 

14. IMSS is a decentralized agency of the United Mexican States. IMSS is therefore a 

“foreign state” pursuant to the FSIA. 

15. IMSS is responsible for providing medical care to the majority of Mexican citizens. 

16. Orthofix is a multinational corporation that sells medical devices. Orthofix was 

incorporated in Curacao, but has its corporate headquarters in Lewisville, Texas.  

17. Orthofix has appeared.  

IV. FACTUAL BACKGROUND 

A. The Parties’ Original Business Relationship  

18. IMSS is a social-service agency of the Mexican government that provides medical 

care to Mexican workers and their families. IMSS was created in 1943 by order of the Mexican 

President, who continues to nominate IMSS’s General Director.  

19. IMSS provides health care services to tens of millions of people at government 

hospitals that IMSS operates throughout Mexico. The Mexican government funds IMSS through 

taxation and compulsory contributions. 

20. Orthofix is an orthopedic medical device company. The company distributes its 

products in the United States and internationally.  

21. For years, Orthofix sold its products to IMSS. Each of the purchases was made 

through a government contract pursuant to Mexico’s government contracting laws and regulations. 

B. Orthofix’s Corruption Confession 

22. In 2012, IMSS learned that, for years, Orthofix had been violating Mexican 

government contracting laws by bribing IMSS officials to obtain contracts from IMSS. The public 

disclosure came when Orthofix entered into formal agreements in two actions initiated by the 
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United States Department of Justice and Securities and Exchange Commission. The agreements, 

including an agreed judgment, were entered in the following matters:  

o United States v. Orthofix Int’l, N.V., No. 4:12-cr-150, in the United States District 
Court for the Eastern District of Texas, Sherman Division. 
 

o Securities and Exchange Commission v. Orthofix Int’l, N.V., No. 4:12-CV-419, in the 
United States District Court for the Eastern District of Texas, Sherman Division.   

 

C. IMSS Response to the Public Information  

23. IMSS is a governmental institution, governed by strict rules including rules against 

corruption and against dealing with corrupt entities.  

24. As a result, when Orthofix’s corruption became public, IMSS was required to act. 

IMSS, therefore, informed all relevant Mexican government agencies, including particularly the 

Mexican Comptroller’s Office (the Mexican governmental agency that investigates and addresses 

corruption in government contracts) and the Procuraduría General de la República (the PGR, the 

Mexican counterpart to the DOJ).  

25. IMSS also began an internal investigation because, if substantiated, the corruption 

charges would disallow Orthofix from future sales to IMSS. 

26. IMSS investigation was facilitated by Orthofix’s agreements in the two United States 

matters. In United States v. Orthofix Int’l, N.V., Orthofix entered into a deferred prosecution 

agreement (DPA) with United States authorities. In that agreement, Orthofix expressly “admits, 

accepts, and acknowledges that it is responsible for the acts of its officers, directors, employees, 

agents, and those of Orthofix’s subsidiaries as charged” in the criminal Information and in a 

Statement of Facts attested to by Orthofix, both of which detail the corruption scheme. The DPA 

also states, “Orthofix expressly agrees that it shall not, through present or future attorneys, officers, 

directors, employees, agents or any other person authorized to speak for Orthofix make any public 

statement, in litigation or otherwise, contradicting the acceptance of responsibility by Orthofix set 
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forth above or the facts described in the attached Statement of Facts.” In the SEC action, Orthofix 

agreed to entry of a Final Judgment that confirms the allegations in the SEC’s Complaint, which also 

details Orthofix’s conduct.  

27. Pursuant to Mexican law, Orthofix’s confession to breaches of the Mexican 

government procurement procedures voided Orthofix’s existing contracts and prevented IMSS from 

entering into new contracts with Orthofix until such corruption charges were resolved. 

28. IMSS also sued Orthofix in this Court for its corrupt activities in October 2014. 

D. The Settlement Agreement.  

29. IMSS and Orthofix settled in February of 2016. 

(1) IMSS’ Consideration  

30. From IMSS’ perspective, the consideration for the settlement was a cash payment 

and the promise of delivery of Orthofix equipment.  

31. The settlement agreement required the delivery of the product, “As soon as 

practicable ….” The settlement agreement also set a two-year deadline for delivery. 

32. To meet its obligation to deliver the equipment to IMSS, however, Orthofix had to 

obtain medical registrations from COFEPRIS or obtain permission from COFEPRIS to purchase 

existing registrations from Orthofix’s prior distributor. 

33. The settlement required Orthofix to act “in good faith” in seeking the registrations in 

keeping with its commitment to deliver the product as soon as practicable. 

(2) Orthofix’s Consideration  

34. Orthofix’s consideration for entering into the agreement focused on resolving the 

consequences of the confessed corruption. Therefore, IMSS was required to release Orthofix from 

civil liabilities but was also to remove any impediments to Orthofix resuming business in Mexico.  
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35. The settlement agreement, therefore, expressly required IMSS, to the fullest extent 

legally possible, “to remove all impediments to Orthofix conducting business with IMSS, which 

impediments are based on, arise out of, or relate to the Covered Conduct [Orthofix’s confessed 

corruption]….” To achieve that end, IMSS was required to “notify all relevant agencies and 

authorities of the Mexican government” of the settlement agreement and request that those separate 

government agencies not “initiate or continue any regulatory or civil action against Orthofix based 

on the Covered Conduct.” In particular, IMSS was required to inform COFEPRIS and the Mexican 

Comptroller’s Office of the settlement agreement and request that all regulatory actions against 

Orthofix cease.  

36. To guaranty these promises, the settlement agreement required IMSS to return 

consideration it received if “Orthofix receives a civil sanction (whether monetary or any restriction 

on its ability to do business or otherwise) from the Comptroller based on the Covered Conduct” or 

if Orthofix was denied registrations by COFEPRIS because of its prior conduct. 

37. IMSS’ obligation to remove the existing impediments to Orthofix’s renewing its 

business relationship with the Mexican government was also tied to Orthofix’s obligation to supply 

product to IMSS. If the impediments were not removed, then Orthofix would be unable to provide 

the product. 

38. In fact, Orthofix convinced IMSS to accept product instead of cash on the grounds 

that it was the only sure way that Orthofix could be guaranteed that it could renew its business 

relationship with IMSS. According to Orthofix, it was concerned that IMSS would accept a cash 

payment, but still continue its bar against Orthofix products in the future. On the other hand, if 

IMSS accepted Orthofix products through the settlement, Orthofix would know that it was once 

again on IMSS’ approved provider list. The delivery of products also gave IMSS an incentive to 

assist Orthofix in obtaining the COFEPRIS registrations. 
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E. Orthofix’s Breach of the Settlement Agreement 
 

39. Orthofix never delivered the promised goods. 

40. Orthofix’s purported excuse for its wholesale failure to provide the promised goods 

was that it did not obtain the necessary COFEPRIS registrations in time.  

41. Orthofix, however, could have obtained the licenses in time if it had acted with the 

good faith required by the settlement agreement. Instead, Orthofix waited more than a year to even 

begin the registration process.  

42. Orthofix made no effort to seek registration on any of the required products for 14 

months.  

43. Even when it began the process for seeking registrations, Orthofix neglected to seek 

registrations on all of the products required to be produced. The settlement agreement listed 15 

categories of Orthofix products that were to be delivered to IMSS. The list was lengthy because 

Orthofix demanded, as part of the settlement, that it be allowed to supply a representative sample of 

its products, in order to induce future replacement orders for the same goods. Despite having 

demanded a large number of products in the settlement agreement, even when it belatedly started 

the registration process, Orthofix requested registration of only a handful of the 15 products.  

44. According to Orthofix, it filed for registration on 2 of the 15 required products in 

April 2017—14 months after execution of the settlement agreement. Then, according to Orthofix, it 

applied for registrations on 4 more of the 15 products in May of 2017—15 months after execution 

of the settlement agreement. Finally, in August of 2017, Orthofix filed for 2 more of the 15 

categories of registrations—that is, 18 months after execution of the settlement agreement. 

45. As of August 2017—six months before the deadline—Orthofix had still failed to file 

for registrations for more than half of the 15 categories of products required to be provided in the 

settlement agreement. 
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46. Orthofix has not provided IMSS with documentation of its registrations so IMSS 

does not know if the registrations were adequate or whether Orthofix has ever filed for registrations 

of all of the required categories.   

47. Orthofix breached the duty to act in good faith to seek registrations. Orthofix’s 

delay was intentional and demonstrates its bad faith. Orthofix knew that, in its case, the 

registration process would be more onerous than usual. Orthofix had confessed to violating 

Mexican law. Even with the notices provided by IMSS, Orthofix still had to overcome its 

confessed conduct to obtain the registrations from COFEPRIS. Therefore, Orthofix knew that 

its intentional delay made receiving the registrations within the contract deadline impossible.  

48. Orthofix certainly knew it was violating its duty to deliver the products as soon 

as practicable: Waiting 14 months to begin addressing the logistics of delivery is not delivery as 

soon as practicable.  

F. Orthofix’s Anticipatory Breach 

49. Orthofix does not want more time to deliver. Orthofix claims that its intentional 

delay excuses it entirely from fulfilling the settlement agreement’s requirements. 

50. On February 14, 2018, Orthofix unilaterally declared to IMSS: “To be clear, as of 

February 16, 2018, Orthofix will have no further obligation to seek or obtain any product 

registrations, or to deliver any products to IMSS that were not registered before that date.” 

(emphasis in original). 

51. Faced with Orthofix’s emphatic statement that it would never fulfill its contractual 

duties, two weeks later, IMSS sued. 

G. Orthofix Demand that IMSS Violate Mexican Law  
 

52. Although Orthofix claims it can avoid providing its consideration, Orthofix 

nonetheless claims IMSS is barred from fulfilling its duties under Mexican law to bar Orthofix from 
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future government contracts. For example, on June 22, 2018, Orthofix “demanded” that IMSS: 

(1) cease and desist from all communications with the Mexican Comptroller’s 
office and all other Mexican regulatory agencies regarding Orthofix, the 
Covered Conduct, or the Settlement Agreement, specifically including any 
communications suggesting that the settlement and resolution of all disputes 
between IMSS and Orthofix no longer exists, or has been compromised or 
modified in any manner; 

 
(2) provide an additional written notice to the Mexican Comptroller’s office that 

IMSS has resolved all of its existing disputes with Orthofix, and that 
Orthofix is fully authorized to contract with IMSS; and 

 
(3) provide me copies of all correspondence between IMSS and the Mexican 

Comptroller’s office relating to Orthofix, the Covered Conduct, or the 
Settlement Agreement, including a copy of the notice described in item (2) 
above, from February 17, 2016 to present. 

 
53. IMSS is a governmental agency. It cannot ignore unresolved corruption issues 

involving its government officials.  

54. Orthofix cannot reject the settlement agreement and demand compliance with the 

terms that benefit Orthofix. 

V. DAMAGES 
 

55. IMSS never received the promised $3 million in products. 

56. IMSS has also suffered damage to its government procurement processes. Pursuant 

to the settlement agreement, IMSS was required to reinstate Orthofix as a listed IMSS supplier and 

to advise other Mexican governmental agencies that Orthofix had resolved the underlying 

corruption issues. IMSS fulfilled those duties. 

57. Following its breach of the settlement agreement, however, Orthofix lost its right to 

retain the benefits of its bargain with IMSS. Moreover, IMSS is a governmental entity with sovereign 

duties to uphold Mexican law.  

58. Therefore, IMSS must now go through the process of reversing its prior actions. 
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59. IMSS requests a declaration of its rights to fulfill its duties under Mexican law. While 

IMSS does not doubt its duty and right under Mexican law, as part of the Mexican government, to 

apply Mexican government contracting laws, IMSS is worried about Orhtofix’s demands in the 

United States. As set out above, following its breach of contract, Orthofix has expressly asserted that 

IMSS is prohibited from fulfilling its duties under Mexican law to bar Orthofix from future Mexican 

government contracts and to inform other areas of the Mexican government, like COFEPRIS and 

the Mexican Comptroller’s Office (the Mexican governmental agency that investigates and addresses 

corruption in government contracts). 

60. Orthofix’s breach of the settlement agreement means that its confessed corruption 

has not been resolved, and IMSS and the Mexican government as a whole must reinstate all of the 

regulatory effects resulting from Orthofix’s conduct. 

61. All conditions precedent for the bringing of the claims stated below have been 

fulfilled, including thirty days written notice of IMSS’ claims. 

VI. CLAIM FOR RELIEF—BREACH OF CONTRACT 

62. Based on the foregoing facts, IMSS raises the claim of breach of contract.  

63. Orthofix has breached the settlement agreement. 

64. IMSS is entitled to its actual damages and its reasonable attorney’s fees. 

65. IMSS also requests a declaration of its rights under the settlement agreement to 

reinstate the barriers to Orthofix conducting further business with the Mexican government. 12 

U.S.C. § 2201. 

VII. PRAYER FOR RELIEF  

IMSS prays that this Court award it all the relief to which it is entitled under law or equity. 
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Dated: November 9, 2018     

Respectfully submitted,   

 

By: /s/ Mark Maney   

Mark Maney 

Attorney-in-Charge 

Maney & González-Félix PC 

 

Texas Bar No. 12898200 

Federal ID: 11815 

712 Main Street 

Suite 2100 

Houston, Texas 77002 

Telephone: 713.806.2500 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF TEXAS  

SHERMAN DIVISION 

 

INSTITUTO MEXICANO DEL SEGURO   § 
SOCIAL      § 
       § Civil Action No. 4:18-cv-00121 
v.       § 
       § Jury Trial Demanded 
ORTHOFIX INTERNATIONAL N.V.  § 

 
IMSS’ OBJECTION TO REPORT AND RECOMMENDATION 

The Instituto Mexicano del Seguro Social (“IMSS”) objects to the Report and 

Recommendation of the United States Magistrate (dkt. 37).  

Factual Background and Introduction 

 After Orthofix confessed to bribing IMSS officers in actions by the DOJ and SEC before 

this Court, IMSS brought a civil action based on the confessed bribery scheme. The parties 

eventually settled pursuant to an agreement made under Texas law whereby Orthofix was to pay 

one-fourth of the consideration in cash and 75% by delivering Orthofix products. To deliver the 

product, however, Orthofix had to obtain some government registrations, which it promised to do 

in “good faith” and “as soon as practicable.” Orthofix had two years to complete the registration 

process, but it waited until just before the deadline to even start. Then, when the deadline passed 

due to Orthofix’s procrastination, Orthofix unilaterally declared itself free from any further 

obligation to IMSS.  

 So, IMSS sued again, seeking alternatively to reurge its original claims or for breach of the 

settlement agreement. Orthofix moved to dismiss the original claims on the grounds of release and 

res judicata, claiming that the agreed dismissal of the original action and the settlement agreement’s 

release barred any mention of the original corruption claims.  

Case 4:18-cv-00121-ALM-KPJ   Document 38   Filed 08/14/18   Page 1 of 9 PageID #:  1023



2 

 

 The Magistrate ruled without hearing and recommends that this Court dismiss five of IMSS’ 

six claims on the basis of res judicata. There is no mention of Orthofix’s release argument.  

 IMSS objects to the Recommendation on the basis that Texas has always followed the 

common law rule that, “[w]hen a claim is released for a promised consideration that is not given, the 

claimant may treat the release as rescinded and recover on the claim.” Murray v. Crest Const., Inc., 900 

S.W.2d 342, 344 (Tex. 1995) (citing, 12 Jaegar, WILLISTON ON CONTRACTS § 1457, at 49 (3d ed. 

1970)).  

 Remarkably, neither the Recommendation nor Orthofix’s motion cite a single opinion or 

authority—not one—that sets out an exception to the common law rule that, upon breach of a 

settlement agreement, the released claims are revived. On the other hand, none of the relevant 

authority cited by IMSS is mentioned in the Recommendation. Instead, the Recommendation laches 

onto a procedural argument Orthofix presented solely in its reply—that IMSS somehow waived its 

claim that the original judgment should be vacated because IMSS has yet to file a Rule 60 motion to 

vacate. As explained below, however, the proper procedure is far from clear and in any event valid 

claims should not be dismissed based on procedural technicalities that are not raised in any formal 

motion and that were not briefed or argued.  

The relevant authority is uniform. A breach of a settlement agreement underlying an agreed 

judgment of dismissal is grounds for vacating the judgment and allowing for the original claims to be 

urged anew. IMSS should be allowed to move forward on its claims.  

Argument 

1. Upon breach of the settlement agreement, IMSS was entitled to reassert its original claims. 

The settlement agreement was made and is to be interpreted pursuant to Texas law.  

In brief, a settlement agreement is a form of accord. According to the Restatement, an 

“accord is a contract under which an obligee promises to accept a stated performance in satisfaction 
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of the obligor’s existing duty.” RESTATEMENT (SECOND) OF CONTRACTS § 282(1) (1981).  When 

that accord is repudiated or breached, however, “the obligee may enforce either the original duty or 

any duty under the accord.” Id. at § 282(2). Texas courts have repeatedly followed this common law 

rule since at least 1888. Gulf, C & S.F. Ry. Co. v. Gordon, 70 Tex. 80, 7 S.W. 695, 697 (1888); see also 

Murray, 900 S.W.2d at 344 (quoted above); Alexander v. Handley, 136 Tex. 110, 146 S.W.2d 740 

(1941). 

Nonetheless, the Recommendation finds that IMSS is barred from reasserting its original 

claims on the basis of the breached settlement agreement. As stated in the Recommendation: “Here, 

rather than dispute the elements of res judicata, IMSS argues that, under Texas contract law, 

Orthofix’s alleged breach of the settlement agreement permits IMSS to reassert the Adjudicated 

Claims in spite of the well-established federal doctrine of res judicata.” Dkt. 37 at 6. Notably, the 

Recommendation recognizes that it is merely stating the general res judicata rules, leaving open the 

clear possibility of exceptions. Thus, “A dismissal which is designated ‘with prejudice’ is ‘normally an 

adjudication on the merits for purposes of res judicata,’” and, “Except in special circumstances . . . a 

voluntary order of dismissal requested by both parties is effective upon filing and does not require 

the approval of the court.” Id. at 6, 7 (citations omitted; emphasis supplied).  

 The unmentioned exception is, of course, the common law rule that a party cannot utilize a 

contract they breached as a defense to a later claim.  

2. The judgment of dismissal in the first action does not bar IMSS’ claims. 

A. The Recommendation’s authority does not address the breach of a settlement agreement 
underlying an agreed judgment. 
 

The Recommendation cites fifteen opinions on the res judicata issue, but none mentions the 

implications of a breached settlement agreement. Five of the fifteen opinions discuss agreed 

judgments entered pursuant to a settlement agreement, but none of these marginally relevant 
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authorities mentions a breach of the underlying settlement agreement.1 Of the remaining opinions, 

five do not deal with an underlying settlement agreement at all.2 Two opinions deal with entry of an 

agreed order of dismissal, not its effect after entry.3 Finally, three opinions address whether a federal 

court retains jurisdiction over a settlement agreement after dismissal, an irrelevant issue discussed 

below.4  

Notably, Orthofix also failed to cite a single authority dealing with the breach of an 

underlying settlement agreement. See Dkt. 7 at 7; Dkt. 14 at 3-4. 

B. Breach of an underlying settlement agreement allows the non-breaching party to reassert 
the original claims. 

 
There are two issues related to whether the agreed judgment bars IMSS’ claims: (1) whether 

the judgment can be vacated, and (2) what is the procedure for seeking vacation. The first question 

appears to be undisputed. Importantly, this was also the only issue presented in Orthofix’s motion. 

(1) Agreed judgments are contractual in nature, so breach of the underlying settlement 
agreement allows for a challenge to the judgment. 
 

There is ample authority (set out in IMSS’s opposition, Dkt. 14) that, when a settlement 

agreement is breached, the non-breaching party can seek “to vacate the prior dismissal and reinstate 

the case.” Stipelcovich v. Sand Dollar Marine, Inc., 805 F.2d 599, 605 (5th Cir. 1986); see also Aro Corp. v. 

Allied Witan Co., 531 F.2d 1368, 1371-72 (6th Cir. 1976); Keeling v. Sheet Metal Workers Int’l Ass’n, 937 

                                                           

1 Oreck Direct, LLC v. Dyson, Inc., 560 F.3d 398 (5th Cir. 2009); Astron Industrial Assoc., Inc. v. Chrysler 
Motors Corp., 405 F.2d 958 (5th Cir.1968); W.J. Perryman & Co. v. Penn Mut. Fire Ins. Co., 324 F.2d 791 
(5th Cir.1963); In re Paige, 610 F.3d 865 (5th Cir. 2010); In re West Texas Mktg. Corp., 12 F.3d 497 (5th 
Cir. 1994). 
2 Ellis v. Amex Life Ins. Co., 211 F.3d 935 (5th Cir. 2000); Comer v. Murphy Oil USA, Inc., 718 F.3d 460 
(5th Cir. 2013); United States v. Davenport, 484 F.3d 321 (5th Cir. 2007); Petro-Hunt, L.L.C. v. United 
States, 365 F.3d 385 (5th Cir. 2004); Fernandez–Montes v. Allied Pilots Ass’n, 987 F.2d 278 (5th Cir. 
1993). 
3 Ramming v. Natural Gas Pipeline Co. of Am., 390 F.3d 366 (5th Cir. 2004); Meinecke v. H & R Block of 
Houston, 66 F.3d 77 (5th Cir. 1995) 
4SmallBizPros, Inc. v. MacDonald, 618 F.3d 458 (5th Cir. 2010); Kokkonen v. Guardian Life Ins. Co. of Am., 
511 U.S. 375 (1994); Hospitality House, Inc. v. Gilbert, 298 F.3d 424 (5th Cir. 2002). 
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F.2d 408, 410 (9th Cir. 1991); United States v. Baus, 834 F.2d 1114, 1123–27 (1st Cir. 1987). 

As explained by Professors Wright and Miller, an agreed judgment has a contractual 

component because the “judgment results not from adjudication but from a basically contractual 

agreement of the parties.” Wright, Miller & Cooper, FEDERAL PRACTICE AND PROCEDURE § 443, at 

250 (2018). As a result, such judgments “can be vacated according to basically contractual principles 

….” Id. at 250-51; see also MOORE’S FEDERAL PRACTICE ¶131.02[1][a] (2018).  

Thus, federal procedures allow for application of the long-standing common law rule that a 

party cannot benefit from a breached settlement agreement.  

Significantly, the Recommendation tacitly recognizes that IMSS can seek relief from the 

original dismissal order (mooting the res judicata issue basing the Recommendation). As shown by the 

authorities above, this Court can vacate its earlier judgment based on Orthofix’s breach of contract 

pursuant to Rule 60(b)(6), which allows for a judgment to be vacated for “any other reason justifying 

relief from the operation of the judgments.” See also Stipelcovich, 805 F.2d at 605. Accepting this 

authority, the Recommendation states: “while relief from judgment in the First IMSS Lawsuit may 

have been properly sought by way of a Rule 60(b)(6) motion, no such motion was ever filed.” Dkt. 

37 at 6. Putting aside for a moment the procedural issue, that tacit admission comports with the 

general rule. “A number of courts have held that a party’s breach or repudiation of a settlement 

agreement may constitute extraordinary circumstances and that the non-breaching party may invoke 

the rule to vacate a prior dismissal and reinstate the original case.” Empresa Electrica Del Ecuador, Inc. 

v. Republic of Ecuador, 191 F.R.D. 323, 324–25 (D.D.C. 2000) (citing, inter alia, Stipelcovich., 805 F.2d at 

605).  

Decisions regarding application of Rule 60(b)(6) are made in light of admonition that “a trial 

on the merits is favored over a truncated proceeding.” Id. (citing, Azzopardi v. Ocean Drilling & 

Exploration Co., 742 F.2d 890, 895 (5th Cir.1984)).  
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(2) IMSS did not waive its request to vacate the order of dismissal.  

The Recommendation is premised entirely on an argument—that IMSS somehow waived its 

request to vacate the dismissal order because it has yet to file a Rule 60 motion—presented for the 

first time in Orthofix’s reply, Dkt. 23. The new waiver argument (unbriefed and unargued) fails on a 

number of grounds, beginning with the argument itself was waived. 

(a) Orthofix waived the procedural issue basing the Recommendation. 
 

Orthofix’s motion to dismiss was premised exclusively on application of the general res 

judicata and release rules. The motion did not consider or acknowledge any exceptions to those 

general rules and certainly did not address the proper procedure for challenging an agreed judgment 

based on a breached settlement agreement.  

In response, IMSS presented the litany of authority on the res judicata exception when an 

underlying agreement supporting a judgment is breached. IMSS, however, did not address the 

procedural avenues available for challenging an agreed judgment. IMSS merely pointed out that 

Orthofix was wrong when it claimed that the agreed judgment of dismissal was sacrosanct and 

excused Orthofix despite its intentional breaches of contract.  

Arguments made in a reply brief are waived, and IMSS’ claims should not be dismissed 

based on such an argument. E.g., Brown v. DG Marine Transp. LLC, 2013 WL 1404815, at *1 (S.D. 

Tex. Apr. 5, 2013) (“[N]ew arguments cannot be raised in a reply brief.”) (12(b)(6) motion); Babchuk 

v. Indiana Univ. Health, Inc., 299 F.R.D. 591, 594 (S.D. Ind. 2014) (“Defendants waived any argument 

that dismissal is proper under Rule 12(b)(6) by raising it for the first time in their reply brief.”). 

(b) Alternatively, the Rule 60 issue does not support dismissal of IMSS’s claims. 
 

First, it is far from clear that a Rule 60 motion is the only means of challenging an agreed 

judgment. Professor Moore’s treatise states that agreed judgments can be challenged through either a 

Rule 60 motion or an independent action. MOORE’S FEDERAL PRACTICE ¶131.02[1][a] (2018). Since 
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IMSS’ original complaint directly seeks to reassert its original claims based on the breach of the 

settlement agreement and prays for “all the relief to which it is entitled under law or equity,” the 

complaint seeks such direct relief. Dkt. 1 at ¶186.  

Second, even if this Court were to determine that a Rule 60 motion is the only procedural 

avenue, this Court can either (1) accept the original complaint as such a motion or (2) set a deadline 

to file a Rule 60 motion. There is certainly authority that procedural technicalities should not cause 

waiver of substantive rights, including issues related to a Rule 60 motion. “Plaintiff’s request to 

vacate the dismissal and reopen his case may be liberally construed as seeking relief under Federal 

Rule of Civil Procedure 60(b).” Copeland v. D&J Constr. LLC, 2016 WL 8116144, at *1 (N.D. Tex. 

Dec. 9, 2016), report and recommendation adopted, 2017 WL 386830 (N.D. Tex. Jan. 27, 2017) (citing, 

Smith v. Texas Dep't of Criminal Justice, Institutional Div., 79 Fed.Appx. 61, 62, (5th Cir. 2003)). 

In a related manner, IMSS can still file a Rule 60 motion. There is no strict deadline for the 

filing of Rule 60 motions premised on equitable grounds. The Rule requires only that the motion be 

filed “within a reasonable time.” F.R.C.P. 60(b)(c)(1).  

In this case, IMSS raised the issue of Orthofix’s breach of the underlying agreement within 

days of Orthofix’s letter claiming that it was now relieved of any duties under the settlement 

agreement. There has been no unreasonable delay, and none has been argued. Indeed, IMSS should 

not be required to file such a motion until it has had sufficient discovery to support the motion. 

At a minimum, IMSS requests a clarification as to whether IMSS is foreclosed by this 

Court’s ruling from filing a Rule 60 motion. 

(3) There is no jurisdictional issue here.  

It appears that the Recommendation was also led astray by the authority Orthofix cited in its 

reply to the effect that federal court’s lack general jurisdiction to enforce agreements settling federal 

lawsuits, but this Court’s jurisdiction is not in issue here. See Recommendation (Dkt. 37) at 7 (finding 
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that settlement agreement does not confer jurisdiction). As set out in the Complaint, jurisdiction in 

this matter is premised on the diversity jurisdiction provisions of the FSIA,5 because IMSS is a 

foreign state as defined in that statute. Dkt. 1 at ¶9.  

The only potential relevance to this authority is that it explains why most of the authority 

regarding vacating an agreed judgment based on breach of the underlying settlement agreement 

relates to a Rule 60 motion, not an independent action. Most breach of contract claims (including 

settlement agreements) need to be brought in state court. Therefore, when there is no independent 

jurisdictional basis for a federal suit, the plaintiff needs to pursue a Rule 60 motion, as opposed to a 

direct action, as federal courts maintain jurisdiction over their judgments. For example, the Fourth 

Circuit noted: 

As in the instant case where federal jurisdiction to sue for a breach of a settlement 
agreement does not otherwise exist, a plaintiff who claims a breach of his settlement 
agreement has available two courses of action. He may take his contract claim to 
state court where he may seek enforcement of the settlement agreement. … 
Alternatively, the injured plaintiff may file a Rule 60(b)(6) motion in federal court, 
requesting that the prior dismissal order be vacated and the case restored to the 
court’s trial docket.  

 
Fairfax Countywide Citizens Ass'n v. Fairfax County, Va., 571 F.2d 1299, 1305–06 (4th Cir. 1978). 

 In this case, however, there is no such limitation because this Court has jurisdiction over all 

of the claims asserted by IMSS. Therefore, in this case, IMSS is not limited to a Rule 60 motion. It 

can collaterally attack the agreed judgment in this proceeding. See Moore’s Federal Practice 

¶131.02[1][a]; Griffith v. Bank of N.Y., 147 F.2d 899, 901 (2d Cir. 1945) (allowing collateral attack in 

direct proceeding based on fraud or duress). 

C. In the alternative, IMSS should be given leave to amend or to file a Rule 60 motion. 

                                                           

5 In a footnote, the Recommendation questions the availability of FSIA jurisdiction because the 
Complaint’s jurisdictional statement does not expressly state that IMSS demands more than $75,000 
in damages. In the section on IMSS’ damages, however, the Complaint avers that IMSS’ damages are 
at least the amount of Orthofix’s profits—about $5 million (Dkt. 1 at ¶¶109, 135).. 
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Especially since the Recommendation is premised on an unbriefed unargued procedural 

issue—whether IMSS was required to file a Rule 60 motion—it is unfair to resolve this issue without 

granting IMSS the opportunity to replead or to file the Rule 60 motion.  

The Recommendation should be rejected and Orthofix’s motion to dismiss should be 

denied. 

Dated: August 14, 2018     

Respectfully submitted,   

 

By: /s/ Mark Maney   

 

Mark Maney 

Attorney-in-Charge 

Maney & González-Félix PC 

Texas Bar No. 12898200 

Federal ID: 11815 

712 Main Street 

Suite 2100 

Houston, Texas 77002 

Telephone: 713.806.2500 

mmaney@maneylaw.com 

 

ATTORNEYS FOR IMSS 

 

 

CERTIFICATE OF SERVICE 

A copy of this document was served on all parties of record via electronic case filing.  
 
      /s/ Mark Maney   
      Mark Maney 
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